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STATEMENT OF THE | SSUES

The issue in this case is whether Florida Adm nistrative
Code Rule 64B-3.004(2) constitutes an invalid exercise of
del egated | egislative authority.

PRELI M NARY STATEMENT

On April 2, 2004, Petitioner filed a Petition to Determ ne
Invalidity of Existing Rule. The Petition alleged that Florida
Admi ni strative Code Rule 64B-4.003, which declared certain tests
to not be nedically necessary for people who have been injured in
an aut onobi l e accident, was an invalid exercise of del egated
| egislative authority, and therefore, an invalid rule.

On April 29, 2004, a Petition to Intervene was filed by the
Fl orida I nsurance Council, Inc., the Property Casualty Insurers

Associ ati on of America, the American | nsurance Association, the



Nat i onal Associ ation of Miutual |nsurance Conpanies, the Florida
Aut onobi Il e Joint Underwiting Association, State Farm Mitua

Aut onobi | e I nsurance Conpany, Allstate |Insurance Conpany,

Gover nment Enpl oyees I nsurance Conpany, the Florida Farm Bureau
| nsurance Conpani es, Liberty Mitual |nsurance G oup, First

Fl oridian Auto and Hone | nsurance Conpany, and United Services
Aut onobi | e Associ ation, alleging that their interests would be
substantially affected if the rule were stricken, in that they
woul d i ncur significantly greater expenses. On May 5, 2004, the
Petition to Intervene was granted.

On June 6, 2004, Petitioner filed a nmotion to amend his
Petition. The proposed anendnment limted the scope of his rule
chal l enge to the portion of the rule involving surface
el ectromyography (SEM3. On June 9, 2004, an Order Granting the
Motion to Anend was entered.

At the hearing, Petitioner presented the testinony of two
wi t nesses and offered 19 exhibits into evidence. Respondent
presented the testinony of three witnesses and offered 10
exhibits into evidence, of which Exhibits 1, and 3 through 10
were accepted. Intervenors presented the testinony of one
wi tness and offered 4 exhibits into evidence.

After the hearing, Petitioner, Respondent and |Intervenors

filed Proposed Final Orders on Cctober 4, 2004.



FI NDI NGS OF FACT

1. 1In 1971, Personal Injury Protection (PIP) coverage was
required to be included in autonobile insurance policies and was
required to be obtained by anyone operating a notor vehicle in
Florida. |In general, PIP coverage provides paynent for nedically
necessary treatnment, |ost wages and funeral expenses incurred by
persons involved in notor vehicle accidents. The reasons PIP
i nsurance coverage was nade nandatory were to provide for the
speedy paynent of nedi cal expenses, |ost wages and buri al
expenses that an individual mght incur as a result of being
injured in a notor vehicle accident and to reduce the anount of
litigation involved in recovering such expenses. Responsibility
for such speedy paynent rested with the various insurance
conpani es involved in witing notor vehicle insurance.

2. Until 1980, the PIP systemoperated in a reasonably
cost-efficient manner. However, fraud and paying for nedically
unnecessary nedical tests or treatnent were problens under the
PIP system In the past, at the option of a given insurance
conpany, such unnecessary testing or treatnent resulted in
paynent, denial of the claim and perhaps litigation for the
deni ed claim

3. By the md-1980s, for a variety of reasons, the PIP
system becane | ess cost efficient. The average Florida PIP claim

rose by 33 percent and the amount of prem um per insured vehicle



needed to cover PIP clains rose by 35 percent. Such increases
led to higher premuns for the driving public, as well as |arger
nunmbers of notorists not carrying PIP coverage, estimted to be
around 22 percent of Florida drivers. Indeed since 1999, State
Farm | nsurance Conpany, one of the |argest insurers of notor
vehi cl es, has experienced an average $100, 000, 000. 00 | oss per
year.

4. In 2001, the Legislature enacted a fee schedul e for
certain nedical services and tests, including a fee for SEMG
The legislature did not limt the nunber of tines a particular
service or test could be used. The 2001 | egislation did not
sol ve the probl ens of continued clains and paynent for tests or
services that were not nedically necessary or overutilized. The
2001 legislation also did not solve the problem of the cost
i neffectiveness of conpanies litigating the issue of whether a
particular test was nedically necessary or overused.

5. Consequently, during the 2003 |egislative session, the
Fl orida Legislature enacted Section 627.736(5)(b)6., Florida
Statutes, which provides:

The Departnent of Health, in consultation
with the appropriate professional |icensing
boards, shall adopt, by rule, a list of

di agnostic tests deened not to be nedically
necessary for use in the treatnent of persons
sustaining bodily injury covered by personal
injury protection benefits under this

section. The initial list shall be adopted by
January 1, 2004, and shall be revised from



time to tine as deternined by the Departnent
of Health, in consultation with the
respective professional |icensing boards.

I nclusion of a test on the list of invalid

di agnostic tests shall be based on |ack of
denonstrated nedi cal value and a | evel of
general acceptance by the rel evant provider
community and shall not be dependent for
results entirely upon subjective patient
response. Notw thstanding its inclusion on a
fee schedule in this subsection, an insurer
or insured is not required to pay any charges
or reinburse clainms for any invalid

di agnostic test as determ ned by the

Depart ment of Heal th.

6. The statute was intended to relieve an insurance conpany
of the burden of paying for or litigating the nedical necessity
of diagnostic tests that the Departnent listed in a to-be-
devel oped rule. There was no evi dence suggesting that the
Legi sl ature intended the words used in the statute to have any
meani ng ot her than their ordinary meani ngs.

7. In order to inplenment the statute, the Departnent
commenced rul emaki ng pursuant to the legislative directive in
Section 727.736(5)(b)6. Florida Statutes. As a starting point,
t he Departnent asked the insurance industry to provide a |ist of
di agnostic tests that the insurance industry believed should be
inthe rule. The list contained four tests--Spinal U trasound,
Nerve Conduction Velocity (NCV) Studies, Sonmatosensory Evoked

Potenti al, and Der mat onal Evoked Potenti al . SEMG was not

i ncl uded on the insurance industry’ s |ist.



8. SEMGis a nethod of neasuring the electrical output of
nmuscl es through the placenment of electrical sensors on the skin.
In general, a nuscle at rest has a | ower anmount of electrica
activity than a nuscle that is being worked or contracted.
Simlarly, nuscle spasns have nore electrical activity associ ated
with themthan a nuscle at rest. On the other hand, nuscle
contracture, which is the condition of a nuscle at rest that has
been permanently shortened and generally hardened through sone
process, has a different |level of electrical activity associ ated
with it than with nuscl e spasns.

9. There are two types of SEM5 used for different
purposes. Neither type of SEMG relies on subjective patient
input. Static EMSG uses a hand-held device with probes as an
assessment (or nuscle scanning) procedure to take a qui ck neasure
of nuscle tension. Although in nost cases hand pal pation of a
nmuscl e gives a practitioner all the necessary infornation needed
to di agnose a patient, SEMS can augnent hand pal pati on when
pal pation is not determ native and help differentiate contraction
fromcontracture. SEM5 also can assist in determning the need
for the nore conprehensive application of dynam ¢ SEMG and
generates a graphic, recorded reading of nuscle tension.

10. Dynamc SEMG is used to docunent and verify injury, to
determine if the patient is injured, and, in concert with other

di agnostic procedures, establish the | evel or the extent of



injury. Once a treatnment plan is devel oped and i npl enented, SEMG
testing is used to nonitor a patient's response to treatnent.
Dynam ¢ SEMG provi des an objective tool to evaluate the function
of paraspi nal nuscles of injured persons, including those

i nvol ved in notor vehicle accidents.

11. On July 25, 2003, the Departnent published a notice for
a wor kshop for proposed Rule 64B-3.004 in volune 29, no. 30 of
the Florida Adm nistrative Wekly. On August 29, 2003, the
Departnment re-noticed the workshop in Volunme 9, no. 35 of the
Fl ori da Adm nistrative Wekly. The workshop was hel d on
Sept ember 9, 2003.

12. The draft rule presented at the workshop listed the
four tests submtted by the insurance industry. The draft rule
did not include SEMG  However, based on comments made during the
wor kshop, sone of which came froma chiropractic representative
of the Florida Chiropractic Association, SEMG was included in the
next iteration of the draft Rule.

13. The next public iteration of the rule appeared in a
Notice of Proposed Rule published on Friday, Novenber 14, 2003,
in Volunme 29, No. 46 of the Florida Adm nistrative Wekly. SEMG
appeared for the first time in the Novenber 14, 2003 notice. The
proposed rule was, according to the Notice, based “[u] pon review
of the testinony provided at the workshop, input received from

the Boards, witten opinions by nenbers of the health care and



i nsurance communities, and literature in support thereof.” The
Noti ce al so announced a public hearing for 9:00 a.m on Tuesday,
Novenber 18, 2003.

14. Additionally, the record for submitting information
regardi ng the proposed rule was held open for 21 days after the
Novenber 14, 2003, publication date to give interested persons an
opportunity to submt information. During the tinme the record
was hel d open, the Departnent received sone evidence and studies
i ndi cating that SEMG was not useful, or at a m ni num
unnecessarily redundant in the diagnosis of the type of injuries
often incurred in an autonobile accident. However, the
Departnment al so recei ved sone evidence and studi es that SEMG was
useful in the treatnment of such injuries, particularly when bio-
feedback is being enployed in treatnent.

15. ddly, on Decenber 2, 2003, prior to the official
closure of the record, the final rule was transmtted to the
Secretary of the Departnment for signature and approval for filing
with the Secretary of State. |In due course, the rule was filed
with the Secretary of State and becane effective on January 7,
2004.

16. Rule 64B-3.004, as adopted by the Departnent states, in
relevant part, as follows:

64B- 3. 004 Di agnostic Testing.

For the purposes of Section 627.736(5)(b)6.,
F.S. (2003), the Departnent of Health, in



consultation with the appropriate |icensing
boards, hereby adopts the following Iist of

di agnostic tests based on their denonstrated
medi cal val ue and | evel of general acceptance
by the provider community:

* * %

(2) Surface EMG is deened not to be
medi cal | y necessary for use in the diagnosis
of persons sustaining bodily injury covered
by personal injury protection benefits.

* * %

Specific Authority 627.736(5) FS. Law

| mpl emented 627.736(5) FS. History - New 1-7-

04.
The rule only applies to SEMs when used for diagnostic purposes.
The rul e does not apply to SEMS when used in the treatnent of
Pl P- covered autonobil e accident victins.

17. Petitioner, Richard Merritt, is a Doctor of
Chiropractic, licensed in Florida, Texas, and Al abama. Prior to
t he adoption of Rule 64B-3.004, Dr. Merritt billed $130,000 to
$160, 000 per year for SEMG tests.

18. Dr. Merritt has used SEMsin his practice since the
1980s. Thirty-five percent of Dr. Merritt’s patients have been
i nvolved in notor-vehicle accidents. Curiously, Dr. Merritt
perfornms SEMG on all of those patients for which PIP insurance
generally pays. Again, curiously, only ten percent of his

remai ning patients have SEMG that nmay or may not be covered by

ot her i nsurance. However, the evidence was not clear as to the

10



di fferences between patients sustaining injuries in notor-vehicle
accidents and other non-accident patients. Dr. Merritt suggested
that notor-vehicle accident patients generally have nore
conplicated or |ayered nedical histories than patients who have
not been involved in notor-vehicle accidents. No evidence was
presented on this alleged difference which seens to be a very
dubi ous di stinction between patients.

19. The Florida Insurance Council, Inc.; the Property
Casualty Insurers Association of Anerica; The Anmerican | nsurance
Associ ati on; The National Association of Miutual |nsurance
Conpani es; The Florida Autonobile Joint Underwiting Association;
St ate Farm Mutual Autonobil e I nsurance Conpany; Allstate
| nsurance Conpany; Governnent Enpl oyees | nsurance Conpany; The
Fl ori da Farm Bureau | nsurance Conpani es; Liberty Mitual Insurance
G oup; First Floridian Auto and Hone I nsurance Conpany; and
Uni ted Service Autonpbile Association have standing to intervene
in this proceeding.

20. Florida Insurance Council, Property and Casualty
| nsurance Associ ation of Anerica, and the Anmerican |nsurance
Associ ation, all have a substantial nunber of nenbers affected by
the rule. These associations exist, in part, to protect their
menber's interests in legislative and regulatory matters

i nvol ving insurance. The subject matter of this rule is within

11



t he associ ations' scope of interest and activity and they are
often involved in these types of rule chall enges.

21. Intervenor, Florida Autonobile Joint Underwiters
Association (JUA), is the autonobile residual market in Florida.
The JUA nakes PIP available to high-risk custoners and operates
as a standard insurance conpany under its governing statutes and
rul es.

22. Al the individual conpanies that sought to intervene
in this proceeding pay clains under PIP provisions.

23. Both the JUA and the individual conpanies are directly
affected by the rule. The rule affects rates and prem uns whi ch
are cal cul ated based in part on | oss experience. Loss costs are
affected by the rule because the rule regul ates what nust be paid
under PIP coverage. Additionally, the rule affects the profits
and | osses of individual conpanies.

24. The issue in this case is |imted to a consideration of
whet her the inclusion of SEMG on the “list of diagnostic tests
deened not to be nmedically necessary for use in the treatnent of
persons sustaining bodily injury covered by personal injury
protection benefits” is an invalid exercise of del egated
| egi slative authority. Accordingly, the place to start is
with the | anguage of the statute being inplenented.

§ 627.736(5)(b)6., Fla. Stat.

12



25. As indicated earlier, there was no evidence that the
Legi sl ature intended the words used in the statute to have any
meani ngs ot her than their ordinary neanings. Thus, by reading
the statute, it is clear that the tests to be included in any
proposed rul e nust be “diagnostic tests.”

26. It is undisputed that “diagnosis” and “treatnment” in
the nmedical area are different procedures and refer to different
aspects of providing nedical care to a patient. Wen used in a
medi cal context, the term “diagnosis” neans the art of
di sti ngui shing one di sease from another or the determ nation of
the nature of or cause of disease or injury, whereas the term
“treatnment” neans the managenent and care of a patient for the

pur pose of conbating disease or disorder. See Dortland’'s

|Ilustrated Medical Dictionary, 27th Ed. (1988) and Stednan’s

Medi cal Dictionary, 26th Ed. (1995). |In short, there is a

di agnosi s phase of nedical care wherein a practitioner uses

various tests, procedures and historical information to determne

the nature, i.e. what the patient’s condition is and/or how
severe the condition is, and the cause, i.e. autonopbile accident
or fall, of a given disease or condition. Distinct fromthe

di agnosti c phase there is a treatnment phase of nedical care
wherein a practitioner, through tests, therapies, procedures and
nmedi ci nes manages or cares for a patient’s condition. However,

in their ordinary usage, the terns “di agnosis” and “treatnent”

13



can overlap. |In ordinary usage, the term “di agnosi s” does not
differ significantly fromthe nedical termand neans the art or
act of identifying a disease fromits signs and synptons.

Webster’'s New Coll egiate Dictionary (1984). The term*“treatnent”

means “the act or manner or an instance of treating sonmeone or
sonet hing: HANDLING USACE.” 1d. The term*“treat” neans to
“deal with.” 1d. Inits ordinary sense, “treatnent” has a
broader neaning than it does in its nedical sense and can incl ude
di agnosis. Thus, in this case, the tests referred to in the
statute are diagnostic tests used in handling or dealing with a
person who has been physically hurt in a notor vehicle accident.
Also, by giving the term*“treatnment” its ordinary neaning the
Departnment has the authority to differentiate between the
appropri ateness of a diagnostic test used in the nedical
di agnosti c phase and the sane test used in the nedical treatnent
phase.

27. In this case, SEM5 especially static SEM5 is used as
a test in both the nmedical diagnhosis and treatnent phases in
dealing with persons injured in a notor vehicle accident.
Therefore, it is a diagnostic test that nay be consi dered under
the other criteria of the statute.

28. For a test to be included in the rule it nust be
nmedi cal | y unnecessary, based on a | ack of denonstrated nedical

val ue and a | ack of general acceptance by the rel evant provider

14



communi ty and not be dependant for results entirely from

subj ective patient response. As can be seen, the statute does
not deal with the overuse of a given test, but only defines

medi cal necessity by the three criteria |isted above. 1In
reality, sone types of test overuse may only be determ ned on a
case- by-case basis, since whether a generally or occasionally,
medi cal |y beneficial test is useful or redundant at a particular
time in treatnment or diagnosis depends greatly on the reasons the
test is being enployed. Thus, if a test has a degree of nedi cal
value, it cannot be on the list; if a test has a | evel of general
acceptance by the rel evant provider conmunity which includes the
Doctors of Chiropractic, it cannot be on the list; and if a test
is not dependent for results entirely on subjective patient
response, it cannot be on the list.

29. The nedical value of any test is not related in any way
to the manner in which paynent for that procedure is nade. In
that regard, the medical validity of a procedure does not vary as
to whether the patient is covered by Wrkers' Conpensati on,

Medi care, private insurance, or PIP.

30. PIP patients typically have injuries to the connecting
soft tissues of their spine as well as injuries to organs and
br oken bones. Miscles, liganents, and tendons can be stretched
or injured, which can lead to a breakdown in spinal-joint notion

or a spinal-joint msalignment. Spinal-joint msalignnment may

15



cause interference in the patient's nervous system Soft tissue
and m salignnment injuries are routinely the subject of
chiropractic care. SEMG is effective in recording changes in the
el ectrical activity of nuscles associated with spinal injuries
known as vertebral subluxations. Vertebral subluxations are
commonl y associ ated with autonobil e accidents, and are di agnosed
and treated by chiropractic physicians.

31. In spinal injuries, there is a depolarization that
occurs at the cellular level. Electrical activity is generated
at the cellular level and runs down the nuscle fiber. SEMG
nmeasures the surface mani festation of the anmount of electrical
activity generated and the depolarizations in the area. The
purpose is to neasure nuscle tension. SEMG is objective and
guantitative. It elimnates subjective inpressions or input and
provi des an objective and unbi ased assessnment of the electrical
activity of the patient's paraspinal nmuscles. It allows a
medi cal professional to distinguish objectively between observed
muscle tension that is electrically active, which is associ ated
with spasm from observed nuscle tension that is not electrically
active, which is associated with contracture. It is debatable
whet her SEMG provi des no nore useful information to a
practitioner than information gl eaned by hand pal pati on of the
injured area. The problemis that hand pal pati on can soneti nes

be inconclusive, especially in regard to determning if a nuscle
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is hard fromspasmor contracture. The question is one of over
or redundant use of a test. Again that question is not part of
the criteria for inclusion of a test in the rule. The criteria
only include whether a test can be used by the practitioner to
make a valid diagnosis or conclusion. 1In regard to SEMG
publ i shed docunentary evi dence denonstrates that spasm and
contracture share a simlar physical manifestation, i.e. the
muscle is hard to the touch, and may not be distingui shed through
pal pation and that, in the occasional instances where had
pal pation is inconclusive, SEMs can differentiate the conditions,
and “provide[] an inportant el ement of diagnostic information.”
Specific to autonobile-related injuries, when hand pal pation is
i nconcl usive, SEMSG has nedi cal value to chiropractic physicians
inthat it allows the treating chiropractic physician to
determne if a patient has an injury or does not have an injury,
to quantify the extent of the injury, to nonitor the patient's
response to treatnment, and to assess the point of maxinmum
clinical inprovenment or nmaxi mumtherapeutic benefit. Wile its
di agnostic usefulness may be limted to certain situations when
hand pal pation is inconclusive, the evidence denonstrated that
SEMG had sone utility in the diagnostic phase of nedical care.
Therefore, SEMG should not be included in the proposed rule.

32. Dynamc SEMGis also utilized on notor vehicle accident

victims. |Its primary use is to provide the |evel of
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docunentation for services rendered a person involved in a notor-
vehi cl e accident required to denonstrate injury, permanency of
injury, the need for treatnent, and the response to treatnent
before paynment will be made under a PIP plan.

33. Overall, SEMS has advanced as a clinical tool fromits
earliest, nore experinental uses in which no conputer support was
avai l abl e, through the tinme in which the best technol ogy
avai |l abl e was the Comodore 64 (or earlier) conputer, to today,
when advances in technol ogy and understandi ng have resulted in
the elimnation of problens of electrical interference, bandw dth
filtering and el ectrode placenent, and have resulted in a higher
threshol d of sensitivity.

34. The evidence in this case denonstrates that SEMG has
nmedi cal value for use in the treatnment of persons sustaining
bodily injury covered by personal injury protection benefits.

The Departnent adnitted and the evidence showed that some surface
EMG t echni ques may be useful in the treatnment of persons
sustaining bodily injury in nmotor vehicle accidents in
appropriate circunstances. Based on the adm ssions of the
Departnent, it is clear that SEMG has a degree of denonstrated
nmedi cal value. Therefore, its inclusion on the list of nedically
unnecessary tests is arbitrary and capricious; has exceeded the

Departnent’ s grant of rul emaki ng authority; and has enl arged,
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nodi fi ed, or contravened the specific provisions of |aw
i mpl enent ed.

35. The Departnent also admtted and the evi dence showed
that SEMG is not dependent for results entirely upon subjective
pati ent response. Therefore, under the terns of the statute, the
i nclusion of SEM5 on the list of nedically unnecessary tests has
exceeded the Departnent’s grant of rul emaking authority and has
enl arged, nodified, or contravened the specific provisions of |aw
i npl ement ed.

36. The evidence al so denonstrated that SEM5is generally
accepted in the relevant provider community. In 1996, the two
primary organi zations that represent chiropractic physicians in
Florida, the Florida Chiropractic Association and the Florida
Chiropractic Society, were asked to devel op a set of guidelines
to apply to the chiropractic profession. Their work resulted in
a report and the publication of the Chiropractic Practice
Gui delines and Paraneters for the State of Florida (CPG. The
CPG was unani nously accepted and endorsed by the Florida Board of
Chiropractic on August 22, 1996. The CPG was copyri ghted and
publ i shed by the Florida Chiropractic Association, Inc. and the
Florida Chiropractic Society, Inc. in 1997.

37. The CPGis a set of rules or guidelines that a
practicing chiropractic physician can follow regarding the

treatnment of chiropractic problens. The CPG constitutes the

19



consensus agreenent of the chiropractic profession on many of the
procedures that a chiropractor m ght provide.

38. The CPG references SEMS both in conparison with needle
EMG and as to its own nerits. As a conparative matter, the CPG
provi des that “needle techniques are appropriate for the
eval uation of specific nuscles, while surface el ectrodes are
appropriate for kinesiological studies of the “global” function
of groups of muscles.” In terns of test-retest reliability and
| ongi tudi nal nuscl e studi es, SEMs was found to be superior to
needle EMG The CPG al so states that SEMS provi des an objective
and quantifiabl e nmeasure of nuscular activity in areas of
vertebral subluxation. Although the section discussing SEMG
concludes with | anguage indicating a degree of qualification, the
CMG rates SEMSG as “established.” An “established” rating neans
that SEMG i s accepted as appropriate by the practicing
chiropractic community for the given indication in the specified
patient population. The rating of “established” was nade with a
Consensus Level of 1, which is the highest |evel of consensus
available. 1In addition, the rating was supported by various
categories of evidence used to analyze a given test, including
expert opinion, clinical experience or effectiveness studies
(Evidence E), refereed literature or published nonographs, |egal
deci sions and/or authority (Evidence L) and avail able controll ed

studi es (Evidence Q). The rating of “established” also requires
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one or nore controlled trials. Therefore, read as a whole, the
CMG denonstrates the nedical value of SEMG as a clinical and
di agnostic tool for evaluating paraspi nal nmuscle activity,
qgquanti fying pal pation findings, performng |ongitudinal studies,
and detecting nuscle spasm

39. Dr. Jenkins' testinony regarding the |ack of
reliability of the CPG and attenpt to disown the CPG as an
authoritative statenent by the Board of Chiropractors cannot be
gi ven wei ght since he was on neither the Florida Commttee for
Adoption of Cuidelines nor the Board of Chiropractic when the CPG
was accepted and endorsed. Additionally, during his tenure on
the Board stretching back to 1997, the Board has not rescinded or
amended t he CPG

40. Finally, the evidence did not denonstrate that the CPG
was superceded by the 1999 Universe of Florida Patients with Neck
Pain or Injury Medical Practice CGuidelines. These Universe
Gui del i nes appear to relate only to nmedial doctors and not to
Chiropractic Physicians. The Guidelines state they are not
applicable to Chiropractic Physicians |licensed under Chapter 460,
Fl ori da Stat utes.

41. The fact that the CPG describes SEM5 as “[a]ccepted as
appropriate by the practicing chiropractic community” provides a

strong denonstration of the medical value of the test, and strong
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evi dence of the high | evel of general acceptance of the test by
t he rel evant provider comunity.

42. Additionally, the American Medical Association Current
Procedural Term nol ogy (CPT) 2004 Manual is a proprietary system
of the AVA for reporting nedical services and procedures. CPT
Codes are the uniform established systemfor reporting nedica
services for reinbursenent under governnent and private insurance
progranms. CPT coding is mandatory to describe the services a
physi ci an renders when subm tting that service for paynent to an
aut onobi | e i nsurance carrier

43. In order to be assigned a five-digit CPT Code, the
procedure nmust be “consistent with contenporary medi cal practice
and be . . . performed by many practitioners in clinical practice
in nmultiple |ocations.

44. Code assignnment is perfornmed by a CPT Editorial Panel,
consi sting of 17 physician nmenbers, and a | arger CPT Advisory
Conmittee of nedical and allied health professionals. Anong the
obj ectives of the CPT Advisory Conmittee is to “provide
docunentation to staff and the CPT Editorial Board regarding the

nmedi cal appropri ateness of various nedical and surgical

procedures. . . .” (enphasis supplied)
45. Anong the considerations for Code assignnent are the
requi rements “that the service/procedure is a distinct service

performed by many physicians/practitioners across the United
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States,” and “that the clinical efficacy of the service/procedure
is well established and docunented in peer review literature.”

46. Dynam c SEMG has been assigned a five-digit CPT Code
96002. Simlarly, The review and interpretation of dynam c SEMG
has been assigned a five-digit CPT Code 96004.

47. The fact that SEMG has been found to neet the
requi rements of the AVA for assignnment of five-digit CPT Codes
provi des evidence of the nedical value of the test, and strong
evi dence of the high I evel of general acceptance of the test by
the rel evant provider comunity.

48. Finally, the rul emaking record for Rul e 64B-3. 004
contains information regarding SEMc The literature submitted as
part of the rul emaking record reveals, by a preponderance of
conpetent, substantial evidence, that SEMG does not |ack
denonstrated nmedi cal value, and that it has a | evel of general
acceptance by the rel evant provider conmunity.

49. The primary docunents submtted in the course of

rul emaki ng included the 1993 Guidelines for Chiropractic Quality

Assurance and Practice Paraneters (Mercy Conference), the

Nat i onal Qui deline O eari nghouse sunmary of the 1998 Council on

Chiropractic Practice Guideline entitled Vertebral subluxation in

chiropractic practice, a pair of AAEM Literature Revi ews,

entitled The Use of Surface EMG in the D aghosis and Treat nent of

Nerve and Miuscl e Di sorders and Dynam c El ectronmyography in Gait
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and Mbtion Analysis; the Anerican Acadeny of Neurol ogy study on

Clinical utility of surface EM3 a report from Conni e Col eman;

two subm ssions fromDr. Jerone True, and a 2003 literature

review, Surface EMG in Chronic Paraspinal Pain.

50. Neither the Mercy Conference Cuidelines nor the AAEM
Surface EMG Literature Reviews contained any information or
anal ysis nore recent than 1993. Those docunents did not reflect
the current state of technol ogy or understandi ng of SEMG and
could not formthe sole bases for a rule based on SEMG s
denonstrated nedi cal value and | evel of general acceptance in
2003.

51. The National Cuideline Cearinghouse summary of the
1998 Council on Chiropractic Practice Cuidelines, and the

Ameri can Acadeny of Neurology study on Cinical Uility of

Surface EMG both provide support of the nmedical value for SEMG

As indicated, the 1998 Council on Chiropractic Practice

Gui del i nes, which was subject to external peer review, and which
even critics of SEMG recogni ze as being authoritative, determ ned
that SEMG earned a rating of “established” “for recordi ng changes
in the electrical activity of nuscles associated with vertebral
subl uxati ons” based on expert opinion, literature support, and
controlled studies. The Anerican Acadeny of Neurol ogy study drew
t hree concl usi ons, one of which was that Surface EMG “is an

acceptabl e tool for kinesiologic (novenent) anal ysis of novenent
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di sorders because it is a nmethod for recording and quantifying
clinically inportant nmuscle-related activity with the |east
interference on the clinical picture,” and confirnmed its
useful ness for several mal adies, sonme of which result from

aut onobi | e acci dents.

52. A report from Conni e Col eman concl uded that SEMG shoul d
not be in the rule, based on the Anmerican Acadeny of Neurol ogy
study, the AAEM Surface EMG Technol ogy Literature Review, and a
position paper authored by Aetna Insurance. M. Coleman’s report
cannot be given any weight since she cited only the negative
recommendati ons of the Anerican Acadeny of Neurol ogy study
regarding SEM5 but omitted the third, positive recomendati on
fromthe study referenced above. Furthernore, as support for her
recommendation to include spinal ultrasound in the rule,

Ms. Coleman relied on the National Cuidelines O earinghouse
docunent referenced above, which she stated was:
a conprehensi ve database of evi dence- based
clinical practice guidelines and rel ated
docunents produced by the Agency for
Heal t hcare Research and Quality (AHRQ, U S
Department of Health and Human Services, in
partnership with the American Medi ca
Associ ation (AMA) and the Anerican
Associ ation of Health Plans (AAHP).

However, Ms. Colenman failed to note that the sane Nati ona

Gui del i nes O eari nghouse docunent gave SEMG a rati ng of
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established “for recording changes in the electrical activity of
nmuscl es associated with vertebral subluxations.”

53. O the two reports submitted by Dr. True, only one
reconmended that SEMG shoul d have been on the list, with that
recommendati on based on a single journal article. Dr. True's
ot her subm ssion nentioned SEM5 but nmade no specific
recommendation regarding the test. However, Dr. True's second
submi ssion did note that allegations of over utilization and
abuse have “nothing to do wth determning whether a test is
medically valid.” Dr. True also relied on the Chiropractic
Practice Cuidelines and Parameters for the State of Florida,
whi ch recogni ze the nedical validity of SEMG

54. Finally, David Marcarian, the devel oper and
manuf act urer of SEMG equi pnent, subnitted several docunents,
including a literature review of journal articles ranging in
dates from 1982 to 2002. The review di scussed each of the
journal articles, and concluded that “SEMG is a useful diagnostic
tool in the evaluation of spine pain patients, and suggests that
it be done routinely in cases where there is a need for
disability and inpairnment determ nation.” The evidence did not
denonstrate that M. Marcarian’s materials should be given |ess
wei ght than ol der material containing dated information.

55. The evidence submitted in this proceedi ng denonstrates

a definite trend in both the understandi ng of the nedical
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validity of SEMG and its acceptance by the chiropractic and
medi cal comunity.

56. Each of the 21 journal articles conprising Petitioner’s
Exhibit 8, ranging in dates from 1988 to 2004, used SEMG as a
tool to provide an objective neasurenent of nuscle activity.

Al t hough many of the articles were focused on the nuscul ar
conditions |l eading to such conditions as |ow back pain,

fi bromyal gi a, and whi pl ash di sorders, rather than the clinical
efficacy of SEMGitself, the fact that SEMG was so w dely used as
a neasure of nmuscle activity is evidence of its nedical val ue.
Additionally, several of the articles focused on SEMG as a

di agnostic tool in and of itself.

57. Going back as far as 1988, researchers reported that
“clear and consistent surface paraspinal EMS patterns can be
di scerned between differing groups of |ower back pain patients
and non-pain controls if the nethodological limtations inherent
in previous studies are corrected,” and concluded that “[t]he
findings of the present study clearly point to the utility of
differential diagnosis in |ower back pain surface EMS studies,”
and that “[r]esults strongly indicate that when careful attention
is given to both diagnosis and position, surface EMG recordi ngs
can differentiate anong the various types of | ower back pain, as
wel | as between those with and wi thout | ower back pain.”

El ect ronyographi c recordings of 5 types of | ow back pain subjects
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and non-pain controls in different positions, Arena, et al.,

"Pain", 37 (1989) pp. 63, 64.

58. Through the early 1990s, researchers began noting the
effect that technol ogi cal advances were having on the nedical
efficacy of Surface EMG  Researchers during that period were
recogni zi ng that advances in surface el ectronyography (EM3 have
pronpted a renewed interest in examning the fatigue properties

of back nuscles. See Fatigue, recovery and | ow back pain in

varsity rowers, Roy, et al., Medicine and Science in Sports and

Exercise, vol. 22, no. 4, p. 463. As a result of those advances,
t hose researchers concluded that “the EMs technique is able to
correctly identify persons with LBP fromtwo very different

popul ations” [Id. at p. 467] and that “the results of this study
have verified the useful ness of a surface EMG neasurenent
technique to identify changes in back nmuscles that are
characteristic of LBP in rowers . . . The technique may be usefu
to athletic trainers and other health professionals for

eval uating the muscul ar conponent of LBP in their patients.” (ld.
at 468). During that sane period, researchers were beginning to
conclude that, though not without I[imtations, "[e]lectronyo-
graphi c spectral analysis was shown again to be a highly

sensitive and highly specific diagnostic test.” Conparison of

Spinal Mbility and Isonetric Trunk Extensor Forces with

El ect ronyographi ¢ Spectral Analysis in ldentifying Low Back Pain,
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Klein, et al., Physical Therapy, vol. 71, no. 6, p. 41 (1991).

O her groups noted that contenporaneous research studi es “have
al so shown the reliability of dynam c EMG neasurenents of

par aspi nal | ow back nuscles,” and concluded that “[w] e believe
that [EM3 is an invaluable aid in detecting and objectifying

di sturbed function in paraspinal nuscles in back pain patients
and in general disability. This agrees with recent research

whi ch indicates that kinetic EMG patterns (in contrast to static
| evel s) may best show the conpl ex bi onmechanical events in the

| unbar region.” Electric Behavior of Low Back Miscles During

Lunbar Pelvic Rhythmin Low Back Pain Patients and Heal t hy

Controls, Sihvonen, et al., Arch. Phys. Med. Rehabil., vol. 72,
pp. 1080, 1086 (1991).

59. By the mid to late 1990s, the conti nuing research,
t hough still recognizing that there were things left to |earn,
was becom ng nore conclusive as to the value of SEMa In 1997,
researchers funded by the Departnent of Veterans' Affairs stated
that “[w e predict that in the future the concept of surface EMG
based i nbal ance or | oad sharing paraneters may provide the
clinician with inportant person-specific information already in
the acute stage of the injury, to help prevent the devel opnent of
a chronic disability. Surface EMG provides us with a powerful,
noni nvasi ve tool to investigate the status and function of

muscl es.” Devel opnent of new protocols and anal ysis procedures
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for the assessnent of LBP by surface EMG techni ques, Oddsson, et

al ., Journal of Rehabilitation Research and Devel opnent, vol. 34,
no. 4, p. 425 (1997). During that sane year, researchers in

Cal i fornia studying nuscul ar electrical signals, noted the

t echnol ogi cal advances that were serving to nmake SEMG nore
effective. In their study, they found that “[s]uccessful

myoel ectric recording wth surface el ectrodes during dynam c
exercise of the low back is relatively recent. This is largely
due to the recent devel opnent of small high-conpetence
preanplifiers located close to the muscle which reduces the
electronic artifact during dynamc activity to allow anal ysis of

the nyoelectric signal.” Relationships Between Moelectric

Activity, Strength, and MRl of Lunbar Extensor Miscles in Back

Pain Patients and Nornmal Subjects, Money, et al., Journal of

Spinal Disorders, vol. 10, no. 4, p. 354 (1997).

60. By the early 2000s, SEM5 was beconi ng established as a
reliable and valuable tool in the assessnent and di agnosi s of
autonmobile related injury. In a peer-reviewed study regardi ng
whi pl ash- associ at ed di sorders (WAD), the authors concluded that:

Patients with whiplash associ ated di sorder
Grade Il can be distinguished from heal t hy
control subjects according to the presence of
cervical nuscle dysfunction, as assessed by
surface el ectronyography of the upper
trapezius nuscles. Particulary the decreased
ability to relax the trapezius nuscles seens
to be a promising feature to identify
patients wth whiplash associ ated di sorder
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Grade Il1. Assessnent of the nuscle
(dys)function by surface el ectromyography
offers a refinenent of the whiplash
associ ated di sorder classification and
provides an indication to a suitable

t her apeuti c approach.

Cervi cal Muscle Dysfunction in the chroni c Wi plash Associ at ed

Disorder Giade Il (WAD I1), Nederhand, et al., Spine, vol. 25

(15), p. 8 of 10 (2000). The authors noted that “the use of

pal pation to assess either nuscle point tenderness or nuscle
spasmis questionabl e because manual |y tested nuscul oskel et al

si gns have shown poor interexam ner reliability, and very little
is known about its diagnostic validity.” [1d. The authors found
that “SEMG as a neasure of the inability to relax the upper
trapezi us nmuscles may be useful in diagnostic testing. 1In the
literature this feature was shown to be related to cervical pain
and nuscle fatigue and therefore supports the clinical inportance
of this study’s findings.” 1I1d. at p. 8 of 10. Al so in 2000,
researchers, while still recognizing the | ack of absolute
precision with all manner of el ectro-diagnostic testing

(i ncluding X-rays, MRls, CT scans, nyelograns), stated that
“surface el ectronyography (SEM5 is a non-invasive nethod of

anal ysis of the degree of nuscular activity and function.”

Chroni ¢ Low Back Pain Assessnent Using Surface El ectronyography,

Anbroz et al., JOEM vol. 42, no. 6, p. 661 (2000). In

recognition of the advances in technol ogy, the authors noted that
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“Ir]ecent technol ogi cal advancenent has overcomne the previous
[imtations of data acquisition and processing.” 1d. at 661.
That study, while noting the need for accounting for physical
conditions including body fat, and recogni zi ng the advant ages of
further testing and study, made the follow ng findings:

More recent investigations have found a
significant rel ationship between pain and
SEMG- neasured nuscle activity in the upper
and | ower back and have suggested that SEMG
can be a valid tool for objectively assessing
LBP. Al so, although Bi ederman questi oned the
reliability of SEMS reading in biofeedback
research, two subsequent studi es addressing
the validity of this technique reported good
reliability for the static and dynanm ¢ SEMG
activities in the assessnment of CLBP.

By using a rigorous natching protocol
that included BM [body nmass index], our
study denonstrated a statistically
significant difference between CLBP patients
and pain free controls. Thus, the results of
this study support the previous
i nvestigations suggesting that SEMGis a
useful diagnostic tool in the assessnment of
CLBP. Furthernore, in this study the use of
one of the |latest and nore technologically
advanced sem devices avail abl e has
contributed to a nore reliable collection and
processing of this data, giving nore strength
to this analysis.

61. Finally, in 2004, the evidence regarding the nedica
val ue of SEMG denonstrates that it has achieved a full |evel of
general acceptance. 1In a study released in June 2004, the
aut hors concluded that “[s]urface el ectromyography has been shown

to be useful in the evaluation of spine pain in rmuch the sanme way
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t hat EKGs have becone indi spensable for chest pain eval uation.
SEMG testing is easy to do, inexpensive, has no norbidity, and
provides inportant information for the pain practitioner.”

Obj ective Docunentation of Spine Pain, Anbroz, et al., Practica

Pai n Managenent, May/June 2004, p. 36

62. Thus, it is clear that the evidence in this case
denonstrates that there was no “l ack” of denonstrated nmedica
value to SEM5 but, that SEMS has a | evel of general acceptance
for use in the treatnent of patients by the rel evant provider
comunity. The real dispute in this case is how often SEMG is
used in the relevant provider comunity. Therefore, the
inclusion of SEMGin Florida Adm nistrative Code Rul e 64B- 3. 004
exceeds the Departnent’s grant of rul emaking authority, enlarges,
nodi fies, or contravenes the specific provisions of Section
627.736(5)(b)6., Florida Statutes, and is arbitrary and
capri ci ous.

CONCLUSI ONS OF LAW

63. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8§ 120.54, Fla. Stat. (2003).

64. Petitioner has the burden of proving by a preponderance
of the evidence that the challenged rule is an invalid exercise
of delegated legislative authority. 8 120.56(1)(e), Fla. Stat.

(2003) .
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65. Consideration of the validity of a rule nust
necessarily commence with an anal ysis of Respondent's rul emaking
authority in accordance with the |egislative nmandate set forth in
Section 120.52(8), Florida Statutes, which states:

(8 "lInvalid exercise of del egated

| egi slative authority" nmeans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated | egislative authority if any one of
the follow ng applies:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirenments set forth in this chapter;

(b) The agency has exceeded its grant
of rul emaking authority, citation to which is
required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(3)(a)l.

(d) The rule is vague, fails to
establ i sh adequat e standards for agency
deci sions, or vests unbridled discretion in
t he agency;

(e) The rule is arbitrary or
capri ci ous;

(f) The rule inposes regulatory costs
on the reqgul ated person, county, or city
whi ch coul d be reduced by the adoption of
| ess costly alternatives that substantially
acconplish the statutory objectives.

A grant of rul emaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl emented is also required. An agency may
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adopt only rules that inplenent or interpret
the specific powers and duties granted by the
enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary and
capricious or is within the agency's class of
powers and duties, nor shall an agency have
the authority to inplenent statutory

provi sions setting forth general |egislative
intent or policy. Statutory |anguage
granting rul emaki ng authority or generally
descri bing the powers and functions of an
agency shall be construed to extend no
further than inplenenting or interpreting the
speci fic powers and duties conferred by the
sane statute

66. The standard of review in this proceedi ng has been
established in Section 120.56(1)(e), Florida Statutes (2003),
whi ch provides, in pertinent part, that “[h]earings held under
this section shall be de novo in nature, which effectively
superceded the earlier standard of review set forth in Florida

Board of Medicine v. Florida Acadeny of Cosnetic Surgery, Inc.,

808 So. 2d 243 (Fla. 1st DCA 2002). |In that case, the First
District Court of Appeal, construing the nowrepeal ed “conpetent
substantial evidence” rule challenge basis, opined that the
standard of review was, essentially, an appell ate standard of
review, neant “to limt the scope of review by ALJ's in rule
chal | enge proceedings to whether legally sufficient evidence

exi sts supporting the agency’ s proposal.” Florida Acadeny of

Cosnetic Surgery at 257.
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67. The | anguage of the 2003 amendnent is clear on its face

that the Florida Acadeny of Cosnetic Surgery standard has been

super ceded due both to the repeal of the statutory section upon
whi ch the opinion was based, Section 120.52(8)(f), Florida
Statutes (2002), and to the anendnent of Section 120.56(1)(e),
Florida Statutes, which now specifies the de novo standard. In
addition, legislative history of the bill provi des that:

The effect of these anmendnents, in

conbination with the bill’s renmoval of the

“conpetent substantial evidence” |anguage
fromss. 120.52(8)(f) and 120.57(1)(e)1.,

F.S., will arguably overturn the court’s
decision in Florida Acadeny of Cosnetic
Surgery, Inc. . . . Under the bill, however,

it is made clear that an ALJ's rul e chall enge
hearing is de novo .

Senate Staff Analysis, CS/CS/SB 1584, Judiciary Committee,
April 15, 2003 at p. 10.

68. It is well established through a | ong-standing Iine of
judicial opinions that “[o]Jnly when a statute is of doubtful
meani ng should matters extrinsic to the statute be considered in
construing the | anguage enpl oyed by the legislature.” Capers v.

State, 678 So. 2d 330, 332 (Fla. 1996), citing Florida State

Raci ng Commi ssion v. MLaughlin, 102 So. 2d 574, 576 (Fla. 1958);

see also Closet Maid v. Sykes, 763 So. 2d 377, 381 (Fla. 1st DCA

2000) (holding that the phrase “major contributing cause” as

applied to injuries covered by Wrkers’ Conpensati on was anenabl e
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to construction without resort to extrinsic aides); Rhodes v.
State, 704 So. 2d 1080, 1083 (Fla. 1st DCA 1998).

69. Consideration of the |egislative history of an act as
an extrinsic aid to construction has been expressly found to be

i nproper in construing an unanbi guous statute. Col eman v.

Col eman, 629 So. 2d 103, 104 (Fla. 1994) (holding the term
“alimony obligation” to be unanbi guous, thus allow ng no

consideration of legislative history); Southwest Florida Water

Managenent District v. Save the Manatee Club, Inc., 773 So. 2d

594, 599 (Fla. 1st DCA 2000) (holding that ternms used in the 1999
amendnents to Section 120.52(8), Florida Statutes, were clear and
capabl e of construction using the dictionary, thus providing “no
reason to add our own view of the legislative intent.”); Mayo

Clinic Jacksonville v. Departnment of Professional Regul ation,

Board of Medicine, 625 So. 2d 918, 919 (Fla. 1st DCA 1993)

(finding no anbiguity in a facility based physician |icensure
statute, and thus no need to resort to |egislative history or
ot her rules of construction). Also, in a case on point to this
case, the Florida Suprene Court has held that the terns

“di agnosi s” and “treatnent” are not anbi guous, and shoul d be
accorded their plain nmeaning, without resort to |legislative

history. Silva v. Southwest Florida Blood Bank, Inc., 601 So. 2d

1184, 1186-1187, 1188 (Fla. 1992). Furthernore, the restriction
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on using legislative history as an aid to construction is so
strong that the Florida Suprene Court has held that:

Where, as here, the | anguage of a statute is
cl ear and unanbi guous t he | anguage shoul d be
gi ven effect without resort to extrinsic

gui des to construction. As we have
repeatedly noted, "[e]ven where a court is
convinced that the legislature really neant
and int ended sonet hing not expressed in the
phraseol ogy of the act, it will not deem
itself authorized to depart fromthe plain
meani ng of the | anguage which is free from
anbiguity.” (citations omtted)

Lanont v. State, 610 So. 2d 435, 437 (Fla. 1992). Accord Forida

Departnent of Children and Fanmily Services v. McKim 869 So. 2d

760 (Fla. 1st DCA 2004).

70. Extrinsic evidence that is inproper as an aid in
construi ng an unanbi guous statute al so includes the
adm ni strative construction of the statute by the inplenenting
agency. In a recent case fromthe Third District Court of Appea
construing the application of a statute affecting nedical
“clinics” to portable diagnostic testing equipnent, the court
hel d that:

State Farm points out that the Departnent of
Health has interpreted the statute to require
registration by entities such as D agnostic.
That makes no difference here, because
the statutory | anguage is clear on its face.
"[ A] court need not defer to an agency's
construction if the | anguage of the statute
is clear and therefore not subject to
construction.™ Doyle v. Departnent of
Busi ness Regul ation, 794 So.2d 686, 690 (Fla.
1st DCA 2001). "[Where the admi nistrative
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ruling or policy is contrary to the plain and
unequi vocal | anguage being interpreted, the
ruling or policy is clearly erroneous.”

Eager v. Florida Keys Aqueduct Authority, 580

So.2d 771, 772 (Fla. 3d DCA 1991).

State Farm argues that it would [sic] a good
idea as a matter of policy to require
conpanies |like Diagnostic to register. That
policy determnation is for the Legislature,
not for us.

Di agnostic Services of South Florida v. State Farm Mitual

Aut onobi | e I nsurance Co., 877 So. 2d 1, 3 (Fla. 3d DCA 2004); see

also Mayo dinic Jacksonville, supra at 919 (“[c]ourts may resort

to legislative history, admnistrative construction of a statute,
and rules of statutory construction only to determ ne the
| egi slative intent of an anbi guous statute.”).

71. The testinony of a witness, even expert testinony, is
equal ly unavailing in the face of the plain neaning of a statute.
As stated by the First District:

Expert testinony as to the nmeaning of an
ordi nance i s not appropriate when the
di sput ed | anguage consists of "ordinary words
susceptible to being given plain effect
consistent with their ordinary neaning."
T.J.R Holding Co., Inc. v. Alachua County,
617 So.2d 798, 800 (Fla. 1st DCA 1993).

Wil e expert testinony may be rel evant and
hel pful to the court where a statute or
ordi nance contains words of art or scientific
and technical terns, even then such testinony
cannot dictate the court's construction of
the enactnent. T.J.R Holding Co., 617 So.2d
at 799- 800.
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Lindsey v. Bill Arflin Bonding Agency Inc., 645 So. 2d 565 (Fl a.

1st DCA 1994)

72. Section 627.736(5)(b)6., Florida Statutes, is not so
uncl ear or anbiguous as to require or justify the consideration
of extrinsic nmeans of construction to decipher its neaning.

Thus, recognition by the Legislature that testing can be abused
does not affect whether evidence supports the nedical val ue of
any specific test. As stated by Dr. True, over-utilization and
abuse have little or nothing to do with the nedical validity of a
test.

73. Section 627.736(5)(b)6., Florida Statutes, is the only
statute that authorizes the Departnent to pronulgate a rule, and
establishes the criteria upon which the rule nust be based. It
l[imts the Departnent’s authority to the devel opnent of “a |ist
of diagnostic tests deenmed not to be nedically necessary for use

in the treatnment of persons sustaining bodily injury covered by

personal injury protection benefits.”

74. SEMS was included in the rule because it was “deened
not to be nedically necessary for use in the treatnment of persons
sustaining bodily injury covered by personal injury protection
benefits.” There is no question that “diagnosis” and
“treatnment,” nean different things. However, in commobn usage the

term"treatnent™ can include diagnosis.
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75. Based on a review of the entire record, Petitioner has
shown, by a preponderance of the evidence, that SEMG has
denonstrated nedical value. The findings reflected in the
Chiropractic Cuidelines and Paranmeters for the State of Florida
and the CPT Codes, conbined with the advances in technol ogy and
under standi ng of the process reflected in the trend of the
literature, denonstrate that SEMG has achieved a | evel of nedica
acceptance as a val uabl e diagnostic tool for injuries of the
spi ne and upper and | ower back. Therefore, Florida
Adm ni strative Code Rule 64B-3.004(2) exceeds the Departnment’s
grant of rulemaking authority conferred by Section
627.736(5)(b)6., Florida Statutes, and enlarges, nodifies, or
contravenes the specific provisions of Section 627.736(5)(b)6.,
Fl ori da Statutes.

76. Additionally, based on a review of the entire record,
the Petitioner has denonstrated, by a preponderance of the
evi dence, that SEMS has a | evel of general acceptance by the
rel evant provider conmmunity. SEM5is regularly used by
chiropractic physicians who are a part of the rel evant provider
comunity. The Florida Chiropractic Association and the Florida
Chiropractic Society, the | eading chiropractic professional
groups in Florida, agree that SEMG is generally accepted by the
practicing chiropractic conmunity. The basis for the rating of

“established” in the CPG has been accepted and endorsed by the
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Fl ori da Board of Chiropractic, the chiropractic physician

regul atory and licensing armof the Departnment of Health. The
American Medical Association had determned that SEMGis a

di stinct service perforned by many physicians and practitioners
across the United States. In addition, the clinical efficacy of
SEMG has becone established and docunented as reflected in peer
reviewed literature. Therefore, by including SEMGin Florida
Adm ni strative Code Rule 64B-3.004(2) the Departnent has exceeded
its grant of rul emaking authority conferred by Section
627.736(5)(b)6., Florida Statutes, and has enlarged, nodified, or
contravened the specific provisions of Section 627.736(5)(b)6.,
Florida Statutes. As such, Florida Adm nistrative Code Rule 64B
3.004(2) is an invalid exercise of delegated |egislative

aut hority.

77. Finally, Petitioner has denonstrated, by a
preponderance of the evidence, that Surface EM5 is not dependent
for results entirely upon subjective patient response. The
Departnment’ s admi ssion of that fact is conclusive. Therefore,
Florida Adm nistrative Code Rule 64B- 3.004(2) exceeds the
Departnent’s grant of rul emaking authority conferred by Section
627.736(5)(b)6., Florida Statutes, and enlarges, nodifies, or
contravenes the specific provisions of Section 627.736(5) (b)6.,

Florida Statutes. As such, Florida Adm nistrati ve Code Rul e 64B-
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3.004(2) is an invalid exercise of delegated |egislative
aut hority.

78. In State, Board of Trustees of the Internal | nprovenent

Trust Fund v. Day Cruise Association, Inc., 794 So. 2d 696 (Fl a.

1st DCA 2001), the court held that:

[ Aldmi ni strative agencies are creatures of
statute and have only such powers as the
statutes confer . . . . If reasonabl e doubt
exists as to the "lawful existence of a
particul ar power that is being exercised, the
further exercise of the power should be
arrested."” (supra at 700-701)

79. I n Southwest Florida Water Managenent District v. Save

the Manatee Cub, Inc., 773 So. 2d 594, 599 (Fla. 1lst DCA 2000),

t he court noted:

The ordinary meaning of the term"specific"

is "limting or limted; specifying or

specified; precise, definite, [or] explicit."

See Webster's New Wrld Col | ege Dictionary

1287 (3rd Ed. 1996). "Specific" is used as

an adjective in the 1999 version of section

120.52(8) to nodify the phrase "powers and

duties.”
It is clear that the authority to adopt an admi nistrative rule
must be based on an explicit power or duty identified in the
enabling statute. Oherwise, the rule is not a valid exercise of
del egated | egislative authority.

80. The Legislature has not granted to the Departnment the

specific power or duty that the rule seeks to inplenent. The

only statute which provides the specific power or duty for the
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Departnent to promul gate Florida Adm nistrative Code Rul e 64B-
3.004(2) is Section 627.735(5)(b)6., Florida Statutes. That
statute allows the Departnent to place a diagnostic test on the
list only if the test is not “nedically necessary for use in the
treatment of persons sustaining bodily injury covered by personal
injury protection benefits.” The statute does not allow the
Departnent to place a diagnostic test on the list due to its
overuse in the treatnment of persons sustaining bodily injury.

The Departnent’s authority is limted to those tests that neet
the criteria of a) |ack of denonstrated nedical value and b) a

| evel of general acceptance by the rel evant provider conmunity
and c) are not dependent for results entirely upon subjective
pati ent response. None of those criteria apply to SEMa Thus,
the rule constitutes an invalid exercise of delegated |egislative
authority pursuant to Section 120.52(8)(b) and (c), Florida

St at ut es.

81. Wiile the Departnment has asserted that allowi ng tests
to be included on the list when they are used for the diagnosis
of injured persons would nore fully conport with its view of the
purpose of the statute, the "necessity for, or the desirability
of, an admi nistrative rule does not, of itself, bring into

exi stence authority to pronulgate such rule.” 4245 Corporation

v. Division of Beverage, 371 So. 2d 1032, 1033 (Fla. 1st DCA

1978). Such a rationale does not validate an otherwi se invalid
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rule. Therefore, the inclusion of SEMGin Florida Admnistrative
Code Rul e 64B- 3.004 exceeds the Departnent’s grant of rul emaking
authority, enlarges, nodifies, or contravenes the specific

provi sions of Section 627.736(5)(b)6., Florida Statutes, and is
arbitrary and caprici ous.

ORDER

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

ORDERED t hat the Amended Petition to Determne Invalidity of
Exi sting Rule challenging Florida Adm nistrative Code Rule
64B-3.004(2) is granted, and the rule is declared invalid.

DONE AND ORDERED this 25th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

iggyna szgawzwa
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Division of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2005.
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COPI ES FURNI SHED

Lucy Schneider, Esquire
Department of Health

4052 Bal d Cyrpress Way, Bin A02
Tal | ahassee, Florida 32399-1703

Cynthia S. Tunnicliff, Esquire
Penni ngt on, Moore, W1 ki nson,

Bel|l & Dunbar, P.A
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095

E. Gary Early, Esquire

Al bert T. G nbel, Esquire

Messer, Caparello & Self, P.A

215 South Monroe Street, Suite 701
Tal | ahassee, Florida 32301

Fernando Roi g, Esquire

Roi g, Kasperovich & Tutan, P.A

1255 South Mlitary Trail, Suite 100
Deerfield Beach, Florida 33442

Scott Boyd, Executive Director
and General Counsel
Joint Adm nistrative Procedures Commttee
120 Hol | and Bui | di ng
Tal | ahassee, Florida 32399-1300

Li z C oud, Program Adm ni strator
Bureau of Adm nistrative Code
Departnment of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399-0250
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are commenced by filing the original
notice of appeal with the Cerk of the D vision of Adm nistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate D strict where the
party resides. The notice of appeal nust be filed within 30 days
of rendition of the order to be reviewed.
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